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Introduction 

The Financial Ombudsman Service and the purpose of these Operational 

Guidelines 

The Financial Ombudsman Service (FOS) aims to be the Dispute resolution service 

of choice for the financial services industry. We seek to serve the community by 

resolving Disputes between consumers and financial services providers (FSPs) in a 

way people can trust. FOS is an independent organisation and free to consumers. 

 

We can consider Disputes about a wide range of investment, insurance, credit 

payment system and deposit taking products and services sold by a broad range of 

FSPs. Members of FOS include banks, credit unions, financial planners, general 

insurers, insurance brokers, life insurers, stock brokers, accountants, warranty 

companies and entities managing investments and making a market. The list 

continues to expand. 

 

We focus on promoting resolution of customer Disputes by FSPs. Early resolution, 

without the breakdown of a relationship, is the most effective way to create customer 

satisfaction and customer retention for members of FOS and is a key desire for 

customers.  

 

FOS was approved by the Australian Securities and Investments Commission (ASIC) 

on 16 May 2008 under ASICôs Regulatory Guide 139 and assumes the jurisdiction of 

its predecessor schemes. FOS operates under Terms of Reference (TOR).  

 

These Operational Guidelines (OG) are designed to assist users of the Scheme to 

understand how the TOR operate in practice and to help users assess for themselves 

how matters may be handled and considered at FOS. Our aim is to promote clarity in 

relation to our processes and our approach to certain types of matters, so that 

consumers and FSPs can use the Scheme with confidence.  

 

The OG are a living document which may be amended and expanded from time to 

time to address points that emerge with the TOR in operation and to take account of 

industry developments and other changes including legislative amendments and new 

case law. 

 

For defined terms used throughout the OG please refer to Section 20. 

 

If you have suggestions about matters which need more clarification, please contact 

FOS at publications@fos.org.au. 

 

 

 

mailto:publications@fos.org.au
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Our structure 
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Paragraph 3: Transition to the new Terms of Reference 

3.1 Disputes first lodged with FOS or with a Predecessor Scheme before 1 

January 2010  

Where a Dispute was first lodged with FOS, or transferred to FOS by a Predecessor 

Scheme, before 1 January 2010: 

a) if FOS had not closed the matter by 1 January 2010 ï FOS will continue to 

apply the Terms of Reference that applied to the Dispute at the time of 

lodging with FOS or Predecessor Scheme; and 

b) if FOS had closed the Dispute before 1 January 2010 and after that date 

FOS decides that it is appropriate to re-open the Dispute ï FOS will deal 

with the re-opened Dispute applying the Terms of Reference previously 

applied to the Dispute. 

3.2 Disputes lodged with FOS between 1 January 2010 and 31 December 2011 

Where a Dispute is lodged with FOS between 1 January 2010 and 31 December 

2011: 

a) the maximum amount that may be awarded by FOS in relation to a claim 

made in the Dispute will be determined in accordance with Schedule 1; 

and 

b) in all other respects these Terms of Reference will apply. 

3.3 Disputes lodged with FOS on or after 1 January 2012 

FOS will apply these Terms of Reference to all Disputes that are lodged with FOS 
on or after 1 January 2012. 

 

The guidelines to paragraph 3 address these issues: 

¶ Which TOR apply to a Dispute? 

¶ Which TOR apply to a Dispute lodged on or after 1 January 2010? 

¶ Which TOR apply to a Dispute lodged before 1 January 2010? 

¶ How can TOR and guidance material be obtained? 

Determining which TOR apply 

The current TOR apply to Disputes lodged on or after 1 January 2010, and earlier TOR 

apply to other Disputes. A Dispute is lodged on or after 1 January 2010 if it is referred 

to FOS for resolution on or after that date. Lodgment is explained in the guidelines to 

paragraph 6. 
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Disputes lodged on or after 1 January 2010 

The current TOR apply to these Disputes. Whether Schedule 1 or Schedule 2 to the 

TOR applies to a Dispute depends on when the Dispute was lodged, as explained 

below. 

Dispute lodged between 1 January 2010 and 31 December 2011 

Schedule 1 to the TOR specifies the maximum total value of the remedies that FOS 

may award for each claim ï the ñcapòï in these Disputes. The caps are explained in 

the guidelines to paragraph 9.7. 

Dispute lodged on or after 1 January 2012 

Schedule 2 to the TOR specifies the caps for claims in these Disputes.  

Disputes lodged before 1 January 2010 

The current TOR do not apply to Disputes first lodged with FOS, or transferred to FOS 

by a Predecessor Scheme, before 1 January 2010. Predecessor Schemes are: 

¶ the Banking and Financial Services Ombudsman (BFSO); 

¶ the Financial Industry Complaints Service (FICS); 

¶ the Insurance Ombudsman Service (IOS);  

¶ the Credit Union Dispute Resolution Centre (CUDRC);  

¶ Insurance Brokers Dispute Limited (IBD); and 

¶ any other ASIC approved external Dispute resolution scheme that merges with 

FOS.  

 

Earlier TOR continue to apply to Disputes lodged with, or transferred to, FOS before 

1 January 2010. The earlier TOR include: 

¶ Banking and Finance TOR; 

¶ Investments, Life Insurance and Superannuation TOR; 

¶ General Insurance TOR; 

¶ Mutuals TOR; and 

¶ Insurance Broking TOR. 

 

Some Disputes lodged with FICS were not transferred to FOS because the FSPs in 

these Disputes did not become members of FOS. The FICS Rules continued to apply 

to these Disputes, and the TOR referred to above do not apply to them. 

Obtaining TOR and guidance material  

FOS will ensure Applicants and FSPs continue to have access to applicable TOR and 

related documents such as guidelines, rules, practice notes and bulletins. These 

documents will be available electronically on the FOS website ï www.fos.org.au ï or 

in hard copy if requested by calling 1300 78 08 08.  

 

 

http://www.fos.org.au/
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Paragraph 4: Disputes within scope of the Service 

4.1 Eligibility to lodge a Dispute with FOS 

FOS may only consider a Dispute if the Dispute is between a Financial Services 

Provider and: 

a) an individual or individuals (including those acting as a trustee, legal 

personal representative or otherwise);  

b) a partnership comprising of individuals ï if the partnership carries on a 

business, the business must be a Small Business; 

c) the corporate trustee of a self-managed superannuation fund or a family 

trust ï if the trust carries on a business, the business must be a Small 

Business;  

d) a Small Business (whether a sole trader or constituted as a company, 

partnership, trust or otherwise);  

e) a club or incorporated association ï if the club or incorporated association 

carries on a business, the business must be a Small Business;  

f) a body corporate of a strata title or company title building which is wholly 

occupied for residential or Small Business purposes; or 

g) the policy holder of a group life or group general insurance policy, where 

the Dispute relates to the payment of benefits under that policy. 

4.2 Types of Disputes that can be considered by FOS 

FOS may only consider a Dispute between a Financial Services Provider and an 

Applicant: 

a) either: 

(i) that arises from a contract or obligation arising under Australian law;  

(ii) where the offer to invest was received in Australia by an Applicant 

in relation to a recognised Foreign Collective Investment Scheme; 

or 

(iii)    that arises from a direct or indirect investment in a product through 

a platform which was offered in Australia; and 

b) that arises from or relates to: 

(i) the provision of a Financial Service by the Financial Services 

Provider to the Applicant;  

(ii) the provision by the Applicant of a guarantee or security for, or 

repayment of, financial accommodation provided by the Financial 
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Services Provider to a person or entity of the kind listed in paragraph 

4.1; 

(iii) an entitlement or benefit under a Life Insurance Policy by a person 

who is specified or referred to in the Life Insurance Policy, whether 

by name or otherwise, as a person to whom the insurance cover 

extends or to whom money becomes payable under the Life 

Insurance Policy;  

(iv) an entitlement or benefit under a General Insurance Policy by a 

person who is specified or referred to in the policy, whether by name 

or otherwise, as a person to whom the policy extends;  

(v) a legal or beneficial interest arising out of: 

(A) a financial investment (such as life insurance, a security or an 

interest in a managed investment scheme or a superannuation 

fund); or 

(B) a facility under which a person seeks to manage financial risk 

or to avoid or limit the financial consequences of fluctuations 

in, or in the value of, an asset, receipts or costs (such as a 

derivatives contract); 

(vi) a claim under another personôs motor vehicle insurance policy for 

property damage to an Uninsured Motor Vehicle caused by a driver 

of the insured motor vehicle ï but only where a valid claim has been 

lodged by the owner of the insured motor vehicle (unless the claim 

is being made pursuant to section 51 of the Insurance Contracts Act 

1984);  

(vii) where the Financial Service Provider is a mutual ï the provision of 

a Financial Service by a third party through the agency of the mutual 

to a customer of the mutual;  

(viii) an investment offered by a Financial Services Provider under a 

foreign recognition scheme to foreign resident investors unless 

expressly excluded from access to FOS by the investment offer 

document; or  

(ix) a Traditional Trustee Company Service, where the Applicant is 

entitled to request an Annual Information Return from the Trustee; 

and  

c) if the Financial Services Provider is a Member at the time that the Dispute 

is lodged with FOS (even if not a Member at the time of the events giving 

rise to the Dispute); and  
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The guidelines to paragraph 4 address these issues: 

¶ Who can use FOSôs services? (eligibility under paragraph 4.1) 

¶ What Disputes can FOS consider? (jurisdiction requirements in paragraph 4.2) 

¶ How does FOS decide whether the eligibility and jurisdiction requirements are 

met? 

¶ What types of general insurance Disputes are covered? (paragraph 4.3) 

¶ How can a party request FOS to consider a Dispute by agreement under 

paragraph 4.4? 

¶ How does FOS decide whether to consider a Dispute by agreement? 

General guidance on jurisdiction 

FOS can consider a Dispute if: 

¶ the prospective Applicant is eligible to use FOSôs services under paragraph 4.1;  

¶ the jurisdiction requirements in paragraph 4.2 are met; 

¶ the requirement in paragraph 4.3 for a Dispute about a general insurance policy 

is met, if applicable; 

¶ the Dispute is not excluded under paragraph 5.1, 5.2 or 6.2; and 

¶ the Dispute has already gone through the FSPôs internal dispute resolution 

process to the extent required under paragraphs 6.3 and 6.4. 

 

In most cases, FOS will only accept a Dispute if the prospective Applicant is eligible 

under paragraph 4.1 and the Dispute meets the jurisdiction requirements in paragraph 

4.2. 

 

d) if the Dispute is otherwise within the jurisdiction of FOS under these 

Terms of Reference and all other requirements of these Terms of 

Reference are met. 

4.3 General insurance product limitation 

FOS may only consider a Dispute in relation to a General Insurance Policy that is a: 

a) Retail General Insurance Policy;  

b) Residential Strata Title Insurance Product;  

c) Small Business Insurance Product; or 

d) medical indemnity insurance product. 

4.4 Consideration of other Disputes by agreement 

Notwithstanding any other paragraph of these Terms of Reference, FOS may 

consider a Dispute where all parties to the Dispute and FOS so agree. If so, the 

procedures set out in Section C will apply to the resolution of that Dispute. 
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In limited special cases, FOS may accept a referral outside the scope of the TOR. 

Paragraph 4.4 allows FOS to consider a Dispute that is outside the TOR provided FOS 

and the parties agree. 

 

A prospective Applicant can lodge a Dispute or authorise another person to lodge the 

Dispute on their behalf. The authorised person could, for example, be a family 

member, a financial counselor, a lawyer or an accountant. The authorised person does 

not need to be eligible under paragraph 4.1.  

 

A prospective Applicant can appoint another person to act for them ï as a 

ñrepresentativeò. FOS will deal with the representative and will expect the FSP to do 

so too. An Applicant may withdraw a representativeôs authority at any time. 

Eligibility (Who can use FOSôs services?) 

Any party to a Dispute who is uncertain about whether a prospective Applicant is 

eligible to use FOSôs services should discuss this with FOS by telephone before 

referring a Dispute. Paragraph 5.3 sets out the process FOS follows when advising 

Applicants about decisions on eligibility and reviewing those decisions. 

Jurisdiction requirements in paragraph 4.2 (What Disputes can FOS consider?) 

FOS can consider a Dispute if it meets the jurisdiction requirements in paragraphs 

4.2a) to d). 

Link with Australia (4.2a))  

FOS can consider a Dispute if the Dispute:  

¶ arises from a contract or obligation arising under Australian law; or  

¶ relates to an offer to invest that the Applicant received in Australia in relation to 

a recognised Foreign Collective Investment Scheme; or 

¶ arises from a direct or indirect investment in a product through a platform which 

was offered in Australia.  

Contract or obligation under Australian law (4.2a)(i)) 

FOS can consider a Dispute if: 

¶ the transaction to which the Dispute relates was entered into in Australia; or 

¶ the Financial Service to which the Dispute relates was provided in Australia. 

 

Examples of Disputes that arise from a contract or obligation arising under Australian 

law include Disputes about: 

¶ use of credit cards outside Australia by Australian citizens or persons usually 

resident in Australia; 

¶ use of cards outside Australia to access Australian accounts; 

¶ financial facilities established in Australia for overseas residents;  

¶ travel insurance provided in Australia for overseas travel; and 
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¶ transfers of funds initiated in Australia or sent to Australia by an Australian 

financial institution. 

Offer in Australia to invest in recognised Foreign Collective Investment Scheme 

(4.2a)(ii))  

FOS can consider a Dispute about an investment in a Foreign Collective Investment 

Scheme where:  

¶ the offer to invest was received in Australia; and  

¶ the scheme is a recognised Foreign Collective Investment Scheme.  

 

There is a definition of ñForeign Collective Investment Schemeò in paragraph 20.1. 

This is the definition used in ASICôs Regulatory Guide 178 Foreign collective 

investment schemes, which contains helpful information about these schemes.  

 

Under paragraph 4.2a)(ii), a Foreign Collective Investment Scheme is recognised if it 

has relief from obligations imposed by the Corporations Act granted by ASIC under its 

Regulatory Guide 178.  

 

At 24 November 2014, this includes schemes recognised under the following ASIC 

Class Orders: 

¶ Class Order 04/526 (for New Zealand and United States schemes, and schemes 

operating out of Jersey);  

¶ Class Order 07/753 (for Singaporean schemes);  

¶ Class Order 08/506 (for Hong Kong schemes).  

 

A recognised Foreign Collective Investment Scheme will also include any managed 

investment scheme offered in Australia but issued in another jurisdiction, where the 

offer is a ñrecognised offerò for the purpose of Chapter 8 of the Corporations Act.  

 

At 24 November 2014, this includes New Zealand (see Corporations Regulations 

8.1.1-8.1.3, and ASIC Regulatory Guide 190 Offering securities in New Zealand and 

Australia under Mutual recognition.) 

Direct or indirect investment in a product through a platform which was offered 

in Australia (4.2a)(iii)) 

Where a financial product was invested in through a platform, rather than directly, the 

investor may have a Dispute about the platform (which would need to be pursued 

against the platform provider) or about the underlying product (which would need to 

be pursued against the issuer of the product). 

 

Provided the Dispute falls within jurisdiction otherwise, FOS can consider a Dispute 

about the product against the underlying product issuer, whether or not the issuer has 

a contract with the investor, and whether or not the obligations it owes the investor are 

governed by Australian law.  
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FOS will not be able to consider such a Dispute unless:  

¶ the underlying product issuer is a current FOS member when the Dispute is 

lodged;  

¶ the Applicant falls within at least one of the categories in paragraph 4.2b) as 

against the underlying product issuer; and 

¶ none of the exclusions in paragraph 5.1, 5.2 or 6.2 apply 

Subject of Dispute (4.2b)) 

FOS can consider a Dispute that arises from or relates to at least one of the 

alternatives listed in paragraphs 4.2b)(i) to (ix). 

Financial Service provided to Applicant (4.2b)(i)) 

The term ñFinancial Serviceò is defined in paragraph 20.1. This definition is potentially 

broader than the definition of ñfinancial serviceôò in the Corporations Act 2001. Even 

though FSPs may have joined FOS to satisfy their licensing requirements under the 

Corporations Act, FOSôs ability to deal with Disputes is governed by its TOR and is not 

necessarily limited to the scope of the Corporations Act or any other legislation. 

 

However, certain Disputes, such as industrial or employment Disputes with FSPs that 

do not relate to Financial Services will not be covered unless one of the paragraphs 

below applies. 

Guarantee, security or repayment provided by Applicant (4.2b)(ii)) 

FOS can consider certain Disputes concerning a guarantee or security for, or 

repayment of, financial accommodation if: 

¶ the Applicant; and  

¶ the person or entity provided with the underlying financial accommodation 

each fall within a category in paragraphs 4.1a) to f). 

 

Examples of Disputes that fall within paragraph 4.2b)(ii) include Disputes arising where 

the complaint includes that: 

¶ a guarantor was not adequately aware of the legal effect of, or the financial 

exposure under, a guarantee; 

¶ the FSP did not take adequate steps to ensure that a guarantor made an 

independent and informed decision about giving a guarantee;  

¶ a guarantor did not receive information about any guaranteed account as 

required by law or a relevant Code of Practice, including copies of statements 

and any notices issued by the FSP; and 

¶ the FSP increased a loan or overdraft limit or made some other material change 

to the underlying financial accommodation without the Applicantôs consent or 

knowledge where this was not permitted by law or under the terms of the 

guarantee.  
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Life insurance policy (4.2b)(iii)) 

Paragraph 4.2b)(i) allows FOS to consider a Dispute about a life insurance policy 

between the FSP and the policy holder. Paragraph 4.2b)(iii) extends this and allows 

FOS to consider a Dispute about a life insurance policy between the FSP and an 

Applicant who is not the policy holder, provided the Applicant is specified or referred 

to ñby name or otherwiseò as a person covered by the policy. 

 

An example of a case within paragraph 4.2b)(iii) is a Dispute arising where an 

employee makes a claim under a group life insurance policy, where the policy holder 

is an employer or superannuation trustee and the policy provides income protection or 

total and permanent disability cover to the employee. 

General insurance policy (4.2b)(iv)) 

FOS can consider a Dispute about a general insurance policy even if the Applicant is 

not a party to the contract of general insurance, provided the Applicant is specified or 

referred to ñby name or otherwiseò as a person covered by the policy. This includes a 

person with an entitlement under a policy such as: 

¶ a group personal accident and sickness policy; or  

¶ travel insurance for credit card holders. 

Interest in financial investment or risk management facility (4.2b)(v)) 

FOS can consider a Dispute about investments including securities, managed 

investments, superannuation funds, life insurance and risk facilities including 

derivatives not only where the FSP provided them to the Applicant but also where the 

Applicant has a legal or beneficial interest in them. For example, FOS can consider a 

Dispute where the FSP deals with securities in a manner inconsistent with a legal or 

beneficial interest the Applicant claims to have in the securities (even though the FSP 

does not provide a Financial Service to the Applicant). 

 

Paragraph 4.2b)(v) only allows Applicants to lodge Disputes on the basis of a òlegal 

interestò or òbeneficial interestò as defined legally. 

Motor vehicle insurance (4.2b)(vi)) 

FOS can consider a Dispute about a claim for damage to an Uninsured Motor Vehicle 

caused by a driver of an insured vehicle, provided the owner of the insured vehicle 

has lodged a valid claim. 

 

However, if the claim is made under section 51 of the Insurance Contracts Act 1984, 

FOS can consider the Dispute whether or not these requirements are met. 
 

Section 51 applies where: 

¶ there is an insurance policy that covers the policy holder for liability;  

¶ the Applicant has a claim for compensation against the policy holder; and  

¶ the policy holder has died, or cannot be found after making reasonable enquiries. 
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Third party service through the agency of a mutual (4.2b)(vii)) 

FOS can consider certain Disputes against a credit union that involve services or 

products provided by a third party on behalf of the credit union or to its members. 

Investment under foreign recognition scheme (4.2b)(viii)) 

In paragraph 4.2b)(viii), the term ñforeign recognition schemeò has the meaning that it 

has under section 1200A of the Corporations Act. Under that section, the following 

New Zealand legislative provisions amount to a foreign recognition scheme:  

¶ Part 5 of the Securities Act 1978 (NZ); and  

¶ the Securities (Mutual Recognition of Securities Offerings ï Australia) 

Regulations 2008 (NZ).  

 

This means that FOS can consider a Dispute about an investment offered by the FSP 

under the New Zealand provisions listed above to an investor resident outside 

Australia, unless the investment offer document expressly excludes access to FOS.  

Traditional Trustee Company Services (4.2b)(ix))  

Traditional Trustee Company Services are defined in the Corporations Act 2001 and 

include:  

¶ acting as:  

o trustee of any kind, or administering or managing a trust  

o executor or administrator of a deceased estate  

o agent, attorney or nominee  

o receiver, controller or custodian of property and  

o manager or administrator of the estate of an individual;  

¶ preparation of a:  

o will (i.e. codicil or other testamentary writing)  

o trust instrument  

o power of attorney or  

o agency arrangement;  

¶ applying for probate of a will or grant of letters of administration;  

¶ administering a deceased estate; and  

¶ establishing and operating a common fund ï where funds or estate money from 

two or more estates administered by the trustee are pooled together for the 

purpose of investment.  

 

A person can lodge a Dispute about Traditional Trustee Company Services if they:  

¶ received the services directly from the trustee company; or  

¶ are entitled to request an ñAnnual Information Returnò in respect of the trust 

(including a trust created by a deceased estate).  

 

An Annual Information Return is a report containing information about a trust, including 

income earned on its assets, expenses, and the net value of the trustôs assets. The 

following people can request an Annual Information Return (and on that basis can also 
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lodge a Dispute about Traditional Trustee Company Services provided in respect of 

the trust).  

Deceased estates:  

o a beneficiary under the deceased personôs will;  

o if the person died intestate ï a person who, under a law of a State or 

Territory, has, is entitled to, or claims to be entitled to, an interest in the 

deceased personôs estate;  

o a person who has commenced a proceeding in a court, under a law of 

a State or Territory, to seek to be included as a beneficiary of the 

deceased personôs estate;  

Trusts:  

o a settlor of the trust;  

o a person who, under the terms of the trust, has power to appoint or 

remove a trustee of the trust or to vary (or cause to be varied) any of the 

terms of the trust; or  

o if the trust is a charitable trust ï a person, or a personôs appointed 

successor, who is named in the instrument establishing the trust as a 

person who must, or may, be consulted by the trustee or trustees before 

distributing or applying money or other property for the purposes of the 

trust;  

o if the trust is not a charitable trust ï a beneficiary of the trust.  

FOS membership (4.2c) 

FOS can only consider a Dispute if the FSP is a FOS member when the Dispute is 

lodged. 

 

Where the Dispute relates to Traditional Trustee Company Services and the trustee 

company has acted jointly with one or more co-trustees who are not FOS members, 

then FOS can only consider the Dispute if all the co-trustees consent to FOS dealing 

with the Dispute: see the definition of ñFinancial Services Providerò in paragraph 20.1. 

Types of general insurance Disputes covered (paragraph 4.3) 

FOS can only consider general insurance Disputes if they are about one of four 

products listed in paragraph 4.3: Retail, Residential Strata Title, Small Business, and 

medical indemnity insurance products.  These are defined in paragraph 20.1. 

 

There are now two definitions of ñSmall Business Insurance Productò under paragraph 

20.1. One definition applies to Disputes lodged before 1 January 2016.  
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A broader definition will apply to Disputes lodged on or after 1 January 2016. This 

broader definition will allow FOS to deal with the following additional Disputes lodged 

by Small Businesses: 

¶ Disputes against insurers about Loss of Profits/Business Interruption claims; 

¶ Disputes against general insurance brokers about general insurance products 

other than retail general insurance products. 

How FOS decides whether the eligibility and jurisdiction requirements are met 

In deciding whether: 

¶ a prospective Applicant is eligible under paragraph 4.1; and 

¶ a Dispute meets the jurisdiction requirements in paragraphs 4.2 and 4.3 

FOS follows the following process. 

 

Before accepting a Dispute, FOS staff will assess whether a prospective Applicant 

is eligible and whether the Dispute satisfies paragraphs 4.2 and 4.3. FOS may also 

assess whether a Dispute is within the TOR at later stages of the dispute resolution 

process should further information become available that suggests the Dispute is 

not within the TOR. 

In complex matters, FOS may seek advice from relevant subject matter experts 

including supervisors, legal counsel or an Ombudsman. 

FOS also considers whether any information that could be supplied by any party to 

the Dispute might help FOS to assess whether the requirements under paragraphs 

4.1, 4.2 and 4.3 are met. If so, FOS will request the information. FOS will explain 

any request for information and the reasons for it. 

If FOS requests a party to supply information, the party should provide the 

information within the timeframe specified by FOS. The response need not be 

elaborate or expressed in technical language. If any aspect of the request requires 

clarification, the party should, as soon as possible, ask FOS to clarify the request. 

If FOS decides it cannot consider a Dispute because the prospective Applicant is 

not eligible or the Dispute does not satisfy paragraph 4.2 or 4.3, FOS will give written 

advice of the decision and the reasons for it to the Applicant and any other relevant 

party to the Dispute. 

An unsuccessful Applicant has the right to object to FOSôs decision not to deal with 

the Dispute. This right is explained in paragraph 5.3 and the guidelines to that 

paragraph. 

How party can request FOS to consider Dispute by agreement under paragraph 

4.4 

Paragraph 4.4 applies notwithstanding any other paragraph of the TOR. It allows FOS 

to consider a Dispute that it could not otherwise consider under the TOR, provided 

FOS and the parties agree to FOS dealing with the Dispute.  
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If FOS considers a Dispute by agreement under paragraph 4.4, the procedures in 

paragraphs 6 to 10 of the TOR will apply. A party cannot make their agreement for 

FOS to deal with a Dispute conditional on changes to the FOS procedures. 

 

A party to a Dispute can request FOS to consider the Dispute under paragraph 4.4. 

Such a request should be made in writing and include: 

¶ a simple explanation of why FOS could only consider the Dispute under 

paragraph 4.4; 

¶ the reasons for the request; and 

¶ information about the Dispute and the parties to it. 

 

The request need not be elaborate or expressed in technical language, but should be 

clear. 

How FOS decides whether to consider Dispute by agreement under paragraph 

4.4 

FOS can consider whether to exercise its discretion under paragraph 4.4 whether or 

not a party requests FOS to exercise the discretion. FOS follows the process outlined 

below when it decides whether to exercise the discretion. 

 

¶ FOS ascertains whether all the parties to the Dispute agree to FOS considering 

the Dispute. 

¶ If they do not agree, FOS will inform the parties that FOS cannot consider the 

Dispute. 

¶ If all of the parties agree to FOS considering the Dispute, FOS will decide 

whether it would be appropriate for it to consider the Dispute, taking into 

account: 

o the reasons for the request; 

o the Dispute; 

o the principles stated in paragraph 1.2 of the TOR; 

o FOSôs objectives as set out in clause 2.1 of its Constitution; 

o the requirements of ASICôs Regulatory Guides 139 and 165; 

o any special circumstances or factors relevant to the Dispute. 

When FOS decides whether to exercise its discretion, it will inform all of the parties 
to the Dispute of its decision. 
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Section 5:  

Disputes outside  

the scope of FOS 
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Paragraph 5.1: Disputes outside the scope of FOS 

5.1 Exclusions from FOSôs jurisdiction 

The Service may not consider a Dispute: 

a) about whether a Financial Services Provider has met confidentiality or 

privacy obligations unless the Dispute about confidentiality or privacy: 

(i) is part of a broader Dispute between the Financial Services Provider 

and the Applicant; or  

(ii) relates to or arises out of the provision of credit, the collection of a 

debt, credit reporting and/or the banker-customer relationship; 

b) about the level of a fee, premium, charge or interest rate ï unless: 

(i) the Dispute concerns non-disclosure, misrepresentation or incorrect 

application of the fee, premium, charge or interest rate by the 

Financial Services Provider having regard to any scale or practices 

generally applied by that Financial Services Provider or agreed with 

that Applicant;  

(ii) the Dispute concerns a breach of any legal obligation or duty on the 

part of the Financial Services Provider; or 

(iii) the Applicantôs Dispute is with a medical indemnity insurer and 

pertains to the level of medical indemnity insurance premium or the 

application of a risk surcharge (as defined in the Services Contract 

between the Health Insurance Commission, and the 

Commonwealth of Australia represented by the Department of 

Health and Ageing, and medical indemnity insurers);  

c) about the Financial Services Providerôs assessment of the credit risk 

posed by a borrower or the security to be required for a loan ï but this 

does not prevent FOS from considering a Dispute: 

(i) claiming Maladministration in lending, loan management or security 

matters; or 

(ii) about the variation of a Credit Contract as a result of the Applicant 

being in financial hardship; 

d) about underwriting or actuarial factors leading to an offer of a Life 

Insurance Policy on non-standard terms; 

e) in the case of a Dispute about a General Insurance Policy ï about rating 

factors and weightings the insurer applies to determine the insuredôs or 

proposed insuredôs base premium which is commercially sensitive 

information; 

f) about a decision to refuse to provide insurance cover except where: 



Operational Guidelines to the Terms of Reference ï 1 JANUARY 2018 Page 24 of 196 

 

(i) the Dispute is that the decision was made indiscriminately, 

maliciously or on the basis of incorrect information; or 

(ii) the Dispute pertains to medical indemnity insurance cover; 

g) about the investment performance of a financial investment, except a 

Dispute concerning non-disclosure or misrepresentation; 

h) about decisions of the trustees (in their capacity as trustees) of approved 

deposit funds and of regulated superannuation funds; 

i) relating to the management of a fund or scheme as a whole; 

j) that relates to a decision by a Financial Services Provider as to how to 

allocate the benefit of a financial product (such as but not limited to a Life 

Insurance Policy) between the competing claims of potential 

beneficiaries; 

k) where the Dispute raises the same events and facts and is brought by 

the same Applicant as a Dispute previously dealt with by FOS or a 

Predecessor Scheme and there is insufficient additional events and facts 

raised in the new Dispute to warrant FOSôs consideration of the new 

Dispute; 

l) that has already been dealt with by a court or Dispute resolution tribunal 

established by legislation, or by another external dispute resolution 

scheme approved by ASIC; 

m) in relation to which the Applicant commenced legal proceedings before 

the Dispute was lodged with FOS except where: 

(i) the legal proceedings have been discontinued; or 

(ii) the relevant statute of limitation period will shortly expire and the 

Applicant undertakes in writing not to take any further steps in the 

proceedings while FOS is dealing with the Dispute;  

n) that has already been lodged with, and is being dealt with by, another 

external dispute resolution scheme approved by ASIC; 

o) where the value of the Applicantôs claim in the Dispute exceeds $500,000;  

p) where the Applicant is a member of a group of related bodies corporate 

and that group has in excess of 20 employees (or 100 employees in the 

case of a manufacturing group);  

q) requiring review of a trusteeôs exercise of discretion, except to the extent 

there is an allegation of bad faith, failure to give fair and proper 

consideration to the exercise of the discretion, or failure to exercise the 

discretion in accordance with the purpose for which it was conferred; 
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The guidelines to paragraph 5.1 address these issues: 

¶ What Disputes is FOS not able to consider? (exclusions under paragraph 5.1) 

¶ How does FOS decide whether a Dispute has already been ñdealt withò? 

¶ How does FOS decide whether a Dispute is excluded under paragraph 5.1? 

Disputes FOS cannot consider (Exclusions under paragraph 5.1) 

FOS cannot consider a Dispute that falls within paragraphs 5.1a) to 5.1u). There is a 

limited exception to this, which is explained above in the guidelines to paragraph 4.4.  

Confidentiality and privacy (5.1a)) 

FOS can consider a Dispute about confidentiality or privacy where the Dispute relates 

to: 

¶ the provision of credit;  

¶ the collection of a debt;  

¶ credit reporting; or  

¶ the banker-customer relationship; 

even if the Dispute is solely about a confidentiality or privacy issue. 

 

If a confidentiality or privacy Dispute does not relate to any of the matters listed above, 

FOS can only consider the Dispute if it is part of a broader Dispute between the 

Applicant and the FSP. This means, in the case of Disputes about Financial Services 

r) about debt recovery against a Small Business where the contract 

provides for a credit facility of more than $2,000,000; 

s) where the Dispute is about a Traditional Trustee Company Service and: 

(i)  at least one beneficiary is a minor or lacks mental capacity; 

(ii) a complaint about the service provided may be made under any of 

the laws listed in Schedule 8AC of the Corporations Regulations; or 

(iii) the complaint is about the service provided to a person lacking 

mental capacity by a trustee who was appointed by a court; 

t) where the Dispute is about the alleged capacity of the testator to make a 

valid will; or 

u) about professional accountancy services provided by an Accountant 

unless they are provided in connection with one of the following: 

(i) a financial service within the meaning of section 766A of the 

Corporations Act 2001 or section 12BAB of the ASIC Act 2001; 

(ii) credit activity within the meaning of the National Consumer Credit 

Protection Act 2009; or 

(iii) tax (financial) advice services within the meaning of the Tax Agent                      

Services Act 2009. 
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such as insurance and managed investments, FOS will not consider ñstand aloneò 

privacy Disputes. 

Fees, premium, charge or interest rate (5.1b)) 

FOS cannot consider a Dispute about the level of a fee, premium, charge or interest 

rate unless one of the exceptions in paragraphs 5.1b)(i), (ii) or (iii) applies.  

 

FOS can consider a Dispute, even if it is about the level of a fee, provided the Dispute 

concerns: 

¶ misrepresentation of; or  

¶ failure to adequately disclose, 

the fee to the Applicant.  

 

FOS can also consider a fee Dispute if it is alleged the fee was incorrectly applied 

having regard to any scale: 

¶ applied generally by the FSP; or  

¶ agreed between the FSP and the Applicant. 

 

Examples of Disputes within paragraph 5.1.b)(i) FOS can consider include where an 

Applicant alleges: 

¶ an FSP advised a fee would be a certain amount and then charged a higher fee; 

or 

¶ they were not told the FSP would charge a fee. 

 

Other Disputes concerning levels of fees FOS can consider include: 

¶ Disputes about breaches of legal obligations or duties by FSPs; and 

¶ certain Disputes about medical indemnity insurance premiums. 

 

For example, if an Applicant required to pay a fee for services offered by the FSP, 

alleges the FSP did not provide the services to an acceptable standard, the Applicant 

may seek a total or partial refund of the fees. In that case, the Dispute is not about the 

level of the fee, even though FOS may decide (if it upholds the Dispute) that the FSP 

should refund all or part of the fee. 

 

Where a Dispute raises a combination of issues, some of which fall within paragraph 

5.1b)(i), (ii) or (iii), FOS can consider the issues within those paragraphs. 

Assessment of credit risk (5.1c)) 

General Guidance on assessment of credit risk 

The exclusion of Disputes about assessments of credit risk in paragraph 5.1c) does 

not prevent FOS from considering a Dispute: 

¶ claiming Maladministration (as defined in paragraph 20.1) in lending, loan 

management or security matters; or 
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¶ about the variation of a Credit Contract (as defined in paragraph 20.1) as a result 

of the Applicant being in financial hardship. 

 

There was an exclusion similar to paragraph 5.1c) in the former FOS Banking & 

Finance Terms of Reference. The principles followed in applying that exclusion were 

well developed. They are explained in FOS Bulletins 45 and 50. Paragraph 5.1c) is 

worded differently to the earlier similar paragraph, to clarify the exclusion and to extend 

it to Maladministration in loan management. When applying paragraph 5.1c), FOS will 

build on the principles explained in Bulletins 45 and 50. 

Financial hardship (5.1c)(ii)) 

Even where an FSP may consider it has properly exercised its commercial judgment 

in accepting or declining a request for assistance because of financial hardship, FOS 

can review the FSPôs response to the request. FOS will consider whether the FSP has 

met its obligations under the relevant legislation or codes of practice, the FSPôs own 

policy or good industry practice. The relevant code of practice may be the Code of 

Banking Practice or the Mutual Banking Code of Practice. FOS also assesses whether 

the FSP has met obligations under Commonwealth and state legislative protections 

designed to assist Centrelink recipients. 

 

In assessing whether an FSP has met its obligations, FOS will take into account 

whether the FSP has given genuine consideration to the request, and has responded 

with reasons referable to the Applicantôs particular circumstances. FOS will also 

consider whether the FSPôs response has sufficiently addressed the Applicantôs 

financial difficulty or hardship. 

 

In addition, FOS will take into account: 

¶ whether the FSP started or continued with enforcement action before it 

considered and responded to the variation application; and 

¶ if the Applicant appointed a representative, whether the FSP respected that 

appointment; and 

¶ whether the Applicant demonstrated a willingness to work with the FSP ï for 

example, by responding to reasonable requests for information and making 

payments where possible. 

 

Where FOS concludes the FSP has not met its obligations, FOS has the power to 

require the FSP to vary the credit contract in order to better address the Applicantôs 

financial difficulty (see also the guidelines to paragraphs 7.1, 9.1, 9.2 and 9.3). 

Non-standard life insurance (5.1d)) 

This exclusion refers to a Life Insurance Policy on ñnon-standardò terms. A Life 

Insurance Policy may be on non-standard terms if it contains particular exclusions or 

conditions that are not standard for the type of policy issued by that insurer. Such a 

policy may, for example: 
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¶ exclude certain medical conditions; or 

¶ have a higher premium because the insured has pre-existing medical conditions.  

Refusal to provide insurance cover (5.1f)) 

Generally, FOS cannot consider a Dispute about a refusal, for commercial reasons, to 

provide insurance. Exceptions are set out in paragraph 5.1f)(i) and (ii). 

 

Expressed in straightforward terms, the Disputes referred to in paragraph 5.1f)(i) are 

Disputes about whether decisions to refuse to provide insurance cover were made 

properly. These Disputes are not excluded by paragraph 5.1f). 

Investment performance (5.1g)) 

FOS cannot consider a Dispute about the investment performance of a financial 

investment unless the Dispute concerns non-disclosure or misrepresentation. This 

exclusion also does not prevent FOS from considering a Dispute about an investment 

that has performed poorly, if the subject of the Dispute is an issue other than 

investment performance, and that issue is within FOSôs jurisdiction.  

Superannuation trustees (5.1h)) 

Paragraph 5.1h) only excludes Disputes relating to decisions by the trustees of 

approved deposit funds or regulated superannuation funds. Disputes relating to the 

conduct of these trustees other than their decisions are not excluded. Examples of 

Disputes that may come within FOSôs jurisdiction are: 

¶ Disputes about the suitability of financial advice; and 

¶ Disputes about the level of service or information provided to an Applicant.  

 

A Dispute that will usually be excluded by paragraph 5.1h) is a Dispute about a 

decision made by a trustee of a regulated superannuation fund to deny a fund member 

a disability benefit arising from a group life insurance policy provided to fund members. 

However, a Dispute about the life insurerôs decision to deny a claim under the policy 

is not excluded by this paragraph.  

 

The Superannuation Complaints Tribunal (ñSCTò) can deal with Disputes relating to 

decisions made by a trustee of an approved deposit fund or regulated superannuation 

fund. If a party refers this type of Dispute to FOS, FOS will inform the party that the 

SCT can consider the Dispute and may refer the matter to the SCT. 

 

If a trustee has endorsed an insurerôs decision, and the Applicant wishes to pursue a 

Dispute against the trustee and the insurer, the SCT can deal with the Dispute, 

because it can deal with decisions of trustees and insurers together. In this situation, 

FOS could only deal with a Dispute about the insurerôs decision. 
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Fund or managed investment scheme management (5.1i)) 

A Dispute (or allegations within a Dispute) will fall within this exclusion if the allegation 

relates to: 

¶ a management or commercial matter;  

¶ the exercise of a broad power or discretion under the schemeôs constitution (or 

other governing documents); or 

¶ directorsô duties.  

 

Such Disputes will typically:  

¶ concern the day to day operation of the fund or scheme; and  

¶ apply to or affect all members of the fund or scheme. 

 

They may also affect the rights of third parties, in which case the courts may be a more 

appropriate forum for the Dispute under paragraph 5.2a).   

What is excluded 

Examples of allegations that relate to the management of a fund or scheme as a whole 

include:  

¶ general allegations of ñmismanagementò, which do not identify a clear legal 

obligation that has been breached; 

¶ complaints about strategic decisions of the fund, including challenges to a 

decision to wind up a scheme, to rollover an investment or to change its 

constitution; 

¶ allegations that concern the exercise of commercial judgment; 

¶ alleged breaches of directorsô duties; 

¶ allegations about investment decisions made by a fund manager;  

¶ complaints about decisions by fund managers to freeze redemptions in a falling 

market; and 

¶ allegations regarding the categorisation of assets and liabilities. 

 

Usually, if the nature of the Dispute or allegation is such that it requires analysis of the 

schemeôs constitution or obtaining copies of minutes of directorsô meetings and board 

or committee papers, the Dispute would be considered as one relating to the 

management of the fund as whole. 

 

Under the TOR, Disputes concerning the management of a common fund are also 

excluded. These are Disputes where funds or estate money from two or more estates 

administered by a trustee are pooled together for the purpose of investment. 

What is not excluded 

Some Disputes about the alleged breach of a schemeôs constitution may not fall within 

the management of the fund as whole. These are Disputes where the FSPôs 
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obligations are clear-cut and an in-depth analysis of the FSPôs conduct (including 

commercial judgments) is not required. 

 

For example:   

¶ failure to redeem an investment within the timeframes specified in the scheme 

constitution (provided the scheme is liquid at the time); 

¶ failure to satisfy the mandatory pre-conditions for a fee increase; and 

¶ where ASIC has granted relief to allow some redemptions from an illiquid fund, 

a failure to consider a redemption request consistently with the terms of ASICôs 

relief. 

Where a Dispute contains both allegations regarding the fund as a whole and 

allegations within FOSôs jurisdiction  

Sometimes a Dispute may contain allegations concerning the management of the fund 

as a whole as well as other allegations such as non-disclosure or misrepresentation.  

 

Where it is possible to separate the allegations, FOS will consider those aspects of 

the Dispute that are within its jurisdiction. However, if an Applicant raises an allegation 

that is framed as a breach of disclosure (or other allegation within FOSôs jurisdiction) 

but fundamentally relates to the management of the fund as whole, FOS may exclude 

the Dispute either: 

¶ on the basis the Dispute concerns the management of the fund as a whole; or  

¶ by exercising its discretion under paragraph 5.2 of the TOR, where FOS 

considers it appropriate to refuse to consider the Dispute. 

 

Such issues can often arise in respect of an allegation regarding a future 

representation, which requires determination of whether there was a reasonable basis 

for the representation. Whether FOS will consider such an allegation may depend on 

the nature of the allegation and the extent to which analysis is required.  

 

An example of where an allegation involving a future representation may be excluded 

is where, to consider the allegation, FOS needs to analyse the decision making 

process of a responsible entity involving review of board papers and other internal 

documents.  

Allocation of benefits between beneficiaries (5.1j)) 

This exclusion applies where an FSP decides how to allocate the benefit of a Financial 

Service between potential beneficiaries. This situation may, for example, arise where 

an FSP makes a payment to one of a group of beneficiaries of a deceased estate and 

another beneficiary alleges they should have received the payment. 

 

The exclusion does not apply to Disputes about Traditional Trustee Company 

Services. Those services include acting as a trustee or executor/administrator of a 

trust or deceased estate, which will frequently involve decisions affecting competing 
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claims of beneficiaries. For more detail on what a Traditional Trustee Company 

Service is, see the guideline to paragraph 4.2b)(ix)). FOS can deal with Disputes about 

Traditional Trustee Company Services affecting multiple parties, subject to additional 

requirements and under a separate set of procedures ï see Section F (paragraphs 

14-19). 

Disputes previously dealt with by FOS (5.1k)) 

FOS cannot consider a Dispute where: 

¶ the Dispute: 

o raises the same events and facts; and 

o is brought by the same Applicant,  

as a Dispute ñdealt withò earlier by FOS or a Predecessor Scheme; and 

¶ any additional events and facts raised in the Dispute are not sufficient to warrant 

FOSôs consideration of the Dispute. 

 

The reference to a Dispute ñdealt withò earlier is explained below. 

 

Additional events and facts raised in a Dispute that go beyond this exclusion and which 

are sufficient to warrant FOSôs consideration of the Dispute arise where: 

¶ the additional events and facts were central to the outcome of the Dispute dealt 

with earlier (rather than surrounding or peripheral circumstances); and 

¶ it would not be fair in all the circumstances to allow the outcome of the earlier 

Dispute to stand. 

 

However, FOS will generally consider it fair to leave in place the outcome of a Dispute 

if it has been in place for 2 years or more. 

Disputes dealt with by court, dispute resolution tribunal or other external 

dispute resolution scheme (5.1l)) 

Whether a Dispute has already been ñdealt withò by a court, a dispute resolution 

tribunal or another external dispute resolution scheme approved by ASIC is explained 

below. 

Where Applicant commenced legal proceedings before Dispute lodged (5.1m)) 

If an Applicant commences legal proceedings in relation to a Dispute before lodging 

the Dispute with FOS, the exclusion in paragraph 5.1m) may apply. An Applicant is 

taken to have commenced legal proceedings if they have issued the proceedings. The 

exclusion only applies where the Dispute and the legal proceedings are both between 

the same parties and raise the same events and facts. 

 

Consistent with the requirements of paragraph 13.1a)(ii), an Applicant who lodges a 

defence or defence and counterclaim to legal proceedings instituted by the FSP, will 

not be considered by FOS as commencing proceedings. 
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Disputes being dealt with by another external dispute resolution scheme 

approved by ASIC (5.1n)) 

If an external dispute resolution scheme other than FOS is dealing with a Dispute, an 

Applicant can elect to: 

¶ continue in the other forum; or  

¶ close the Dispute in the other forum and lodge it with FOS.  

 

When deciding whether the same Dispute has been taken to FOS and another 

scheme, FOS considers whether the Disputes taken to each scheme are between the 

same parties and raise the same events and facts. 

Claims exceeding $500,000 (5.1o)) 

FOS cannot consider a Dispute where the value of the Applicantôs claim exceeds 

$500,000. FOS will make its own objective assessment of the value of the Applicantôs 

claim after reviewing the information provided by the parties to the Dispute. Each 

Dispute is different and, therefore, we assess the claim amount on a case by case 

basis. 

 

The monetary limit of $500,000 applies in relation to a claim rather than to a Dispute 

or to the value of the financial product in question. The term ñclaimò is explained in the 

guidelines to paragraph 9.7. 

 

An Applicant who has a claim exceeding $500,000 may not:  

¶ abandon any excess to bring it within the monetary limit; or  

¶ artificially construct a claim for this purpose.  

 

Where a Dispute contains multiple interrelated claims, some of which exceed 

$500,000, FOS may consider whether it would be more appropriate for all the claims 

to be dealt with together in another forum with jurisdiction to consider them all. 

Applicant that is a member of a large group (5.1p)) 

This exclusion uses the term ñrelated bodies corporateò. That term has the meaning 

given to it in the Corporations Act 2001. 

Review of trustee decision (5.1q))  

FOS will only consider a Dispute about a trusteeôs exercise of their discretion to the 

extent that the courts would ï that is, to the extent it is alleged the trustee:  

¶ acted in bad faith;  

¶ failed to give fair and proper consideration to the exercise of their discretion; or  

¶ failed to exercise the discretion in accordance with the purpose for which it was 

conferred. 
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Otherwise, FOS will not consider a Dispute about how a trustee exercised a discretion 

they were given under a will or trust deed.  

 

Decisions of trustees of regulated superannuation funds or approved deposit funds 

are excluded from FOSô consideration altogether. The guideline to paragraph 5.1h) 

explains this.  

 

A Dispute relating to a trusteeôs decision could be excluded under paragraph 5.2, 

which is explained below in the guideline to that provision. 

Small business credit facility over $2 million (5.1r)) 

FOS will not consider a Dispute if the Applicant is a Small Business, the Dispute relates 

to recovery of a debt, and the documented amount of the relevant credit facility (based 

on the contract or other variation documentation, and not including linked credit 

contracts) exceeds $2 million.  

 

A credit facility may include a loan, lease, related guarantee or other debt instrument, 

which may give rise to a repayment obligation. Claims regarding debt recovery include 

claims relating to financial difficulty, responsible lending or maladministration, validity 

of demands or appointment of receivers. 

 

Paragraph 5.1r) will not apply in the following situations: 

¶ Documented credit facility of less than or equal to $2 million (even if the balance 

owing is currently greater than $2 million); 

¶ Original credit facility was greater than $2 million, but a more recent variation 

contract has reduced the facility to less than or equal to $2 million; 

¶ Where there are 2 documented credit contracts less than or equal to $2 million 

even if the combined balance owing to the facilities is greater than $2 million;  

¶ Where the Dispute relates to a credit facility but is not about recovery of a debt. 

 

Paragraph 5.1r) will apply, and the Dispute will be excluded, in this situation: 

¶ Documented credit facility is greater than $2 million (even if the balance owing is 

currently less than or equal to $2 million or the credit limit has since been 

cancelled). 

 

Where the Applicant is a guarantor of a small business facility the Dispute will not be 

excluded where the credit facility is less than or equal to $2 million. 

 

Where the Dispute is lodged by a guarantor of a small business facility and the FSP 

is pursuing the guarantor but not the business because the business is under external 

administration, the Dispute will not be excluded in the following situations: 

¶ Documented credit facility of less than or equal to $2 million; 
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¶ The guarantor wishes to reduce their liability under the guarantee by the amount 

of a claim the Small Business may have against the FSP, and the documented 

credit facility is less than or equal to $2 million;  

¶ The documented credit facility is greater than $2 million, but the remaining debt 

is under the applicable compensation cap (see the guidelines to paragraph 9.7) 

and the guarantor says they are not liable because the guarantee is for some 

reason unenforceable. 

Certain Disputes about Traditional Trustee Company Services (5.1s) and 5.1 t)) 

Disputes about Traditional Trustee Company Services involving more than one 

beneficiary where one beneficiary is a minor or lacks mental capacity 

Where a Dispute relates to Traditional Trustee Company Services involving more than 

one beneficiary of a trust or deceased estate, and the complainant or another 

interested beneficiary is a minor or lacks mental capacity, the Dispute will be excluded.  

Guardianship issues generally 

Where a Dispute relates to issues involving the actions of a trustee that could be dealt 

with by a State or Territory court or tribunal under the relevant guardianship laws, then 

a court or tribunal is a more appropriate forum to deal with those issues.  

 

This may occur, for example, where a Dispute concerns the conduct of a trustee 

company in its capacity as administrator of the financial affairs of a minor or a person 

who lacks the mental capacity to manage their own affairs, and the appointment of the 

trustee company in that role could be challenged in a court or tribunal.  

 

The relevant guardianship laws are listed in Schedule 8AC of the Corporations 

Regulations and any Dispute which can be dealt with under them will be excluded.  

 

If a Dispute raises issues, some of which can be dealt with under one of these laws 

and some of which cannot, FOS will consider whether the issues that are not subject 

to the relevant law can be dealt with in isolation from the other issues. If so, FOS may 

be able to deal with those issues in isolation. 

Services provided by a court appointed trustee 

If a court has appointed a trustee to manage the affairs of a person who lacks mental 

capacity, FOS cannot deal with a Dispute about the service provided by that trustee. 

Disputes about whether a person could make a valid will 

Traditional Trustee Company Services include the drafting of wills. However, to the 

extent the Dispute is about whether the person had the capacity to make a valid will, 

FOS cannot consider it. 
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Disputes about professional accounting services (5.1u)) 

Some members of FOS are also accountants. In that capacity they provide 

professional accounting services, including but not limited to: 

¶ preparing and auditing accounts and financial reports; 

¶ preparing and submitting tax returns and business activity statements; 

¶ advising on taxation issues; and 

¶ advising on business structuring and insolvency issues. 

 

While professional accounting services may fall within the definition of Financial 

Services under the Terms of Reference, FOS will not consider Disputes about these 

services except where they are provided in connection with one of the following: 

¶ a financial service within the meaning of section 766A of the Corporations Act 

2001 or section 12BAB of the Australian Securities and Investments Commission 

Act 2001; 

¶ credit activity within the meaning of the National Consumer Credit Protection Act 

2009; or 

¶ tax (financial) advice services within the meaning of the Tax Agent Services Act 

2009. 

 

In deciding whether a service is a professional accounting service, FOS will take into 

account: 

¶ the nature of that service;  

¶ how professional accounting services are defined by the relevant professional 

association and any standards issued by the Accounting Professional and Ethical 

Standards Board; and 

¶ any other relevant information. 

 

An accounting service will only be excluded as a ñprofessional accounting serviceò if 

the person providing it is a member of one of the professional associations for 

accountants operating in Australia (CPA Australia, Institute of Chartered Accountants 

in Australia, and Institute of Public Accountants). 

Disputes that have already been ñdealt withò 

Paragraph 5.1k) excludes Disputes ñdealt withò earlier by FOS or a Predecessor 

Scheme. 

 

Paragraph 5.1l) excludes Disputes ñdealt withò earlier by a court, dispute resolution 

tribunal or other external dispute resolution scheme approved by ASIC.  

 

When deciding whether a Dispute has been ñdealt withò earlier by a forum, FOS 

examines whether: 

¶ the nature and subject matter of the Dispute and the earlier Dispute brought to 

the forum are substantively the same; 
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¶ the Dispute and the earlier Dispute were between the same parties and raised 

the same events and facts; and 

¶ either: 

o the forum made a final decision or final orders (including a default 

judgment, consent orders, or legal directions given by a court to a 

trustee) in the earlier Dispute, or 

o the earlier Dispute was resolved by agreement of the parties using the 

forumôs procedures. 

 

If these criteria are met, FOS will conclude the Dispute has been ñdealt withò earlier.  

 

If the earlier Dispute was discontinued, FOS takes the view the Dispute was not ñdealt 

withò (and therefore is not within the exclusions in paragraphs 5.1k) and l)).  

How FOS decides whether Dispute is excluded under paragraph 5.1 

Before accepting a Dispute, FOS staff will assess whether the Dispute falls within 

paragraph 5.1. FOS may also assess whether a Dispute is within the TOR at later 

stages of the dispute resolution process should further information become available 

that suggests the Dispute is not within the TOR. 

 

In complex matters, FOS may seek advice from relevant subject matter experts 

including supervisors, legal counsel or an Ombudsman. 

 

FOS also considers whether any information that could be supplied by any party to the 

Dispute might help FOS to assess whether the Dispute falls within paragraph 5.1. If 

so, FOS will request the information. FOS will explain any request for further 

information and the reasons for it. 

 

If FOS requests a party to supply further information, the party should provide the 

information within the timeframe specified by FOS. The response need not be 

elaborate or expressed in technical language. If any aspect of the request requires 

clarification, the party should, as soon as possible, ask FOS to clarify the request.  

 

If FOS decides it cannot consider a Dispute because it comes within an exclusion in 

paragraph 5.1, FOS will give written advice of the decision and the reasons for it to the 

Applicant and any other relevant party to the Dispute.  

 

An unsuccessful Applicant has the right to object to FOSôs decision not to deal with 

the Dispute. This right is explained in paragraph 5.3 and the guidelines to that 

paragraph. 
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Paragraph 5.2: Discretion to exclude Disputes 

5.2 Discretion to exclude Disputes 

FOS may refuse to consider, or continue to consider, a Dispute, if FOS considers 

this course of action appropriate, for example, because: 

a) there is a more appropriate place to deal with the Dispute, such as a 

court, tribunal or another Dispute resolution scheme or the Privacy 

Commissioner; 

b) the Applicant is not a retail client as defined in the Corporations Act 2001; 

c) the Dispute relates to a Financial Services Providerôs practice or policy 

and does not involve any allegation of either Maladministration or 

inappropriate application of the practice or policy; 

d) the Dispute being made is frivolous or vexatious or lacking in substance; 

or 

e) after the Dispute is lodged with FOS, the Applicant commences legal 

proceedings against the Financial Services Provider that are related to 

the Dispute. 

 

The guidelines to paragraph 5.2 address these issues: 

¶ What factors does FOS consider when deciding whether to exclude a Dispute? 

¶ What process does FOS follow when deciding whether to exclude a Dispute? 

¶ How can an FSP request FOS to exclude a Dispute? 

¶ How do paragraphs 5.2a) to e) apply?  

General guidance on the application of paragraph 5.2 

In some cases, even though a Dispute falls within FOSôs jurisdiction under the TOR, 

it would not be appropriate for FOS to consider the Dispute. Paragraph 5.2 allows FOS 

to refuse to consider, or exclude, a Dispute in certain circumstances. If FOS has 

already started to consider a Dispute, it can still decide, at any point in the process, 

not to consider the Dispute further. 

 

Paragraphs 5.2a) to e) list examples of factors that may lead FOS to exclude a 

Dispute. These examples are discussed below.  

 

In addition, FOS can decide a Dispute should be excluded for other reasons. FOS 

could, for example, exclude a Dispute:  

¶ previously determined to be beyond the monetary jurisdictional limit of FOS or a 

Predecessor Scheme;  

¶ where the conduct of the Applicant or their representative is inconsistent with the 

cooperative, efficient, timely and fair resolution of the Dispute under the TOR; or 
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¶ that has been settled (as discussed below).  

 

FOS could also exclude a Dispute raising issues that a court would refuse to consider. 

EDR schemes are not expected to deal with such Disputes. 

 

In any of the situations referred to in paragraph 5.2, FOS has the discretion to exclude 

a Dispute. FOS does not have to exclude the Dispute but it may do so.  

 

FOS will not lightly exclude a Dispute that falls within FOSôs jurisdiction under the TOR. 

It would only exclude if there is a compelling reason for FOS to conclude it would not 

be the appropriate forum for resolution of the Dispute.  

Factors FOS considers when deciding whether to exclude a Dispute 

FOS assesses whether it should exercise its discretion to exclude a Dispute after 

taking into account: 

¶ the nature of the Dispute; 

¶ any special circumstances or factors relevant to the Dispute; 

¶ the principles stated in paragraph 1.2; and 

¶ the requirements of ASICôs Regulatory Guides 139 and 165. 

Process that FOS follows when deciding whether to exclude a Dispute 

Before accepting a Dispute, FOS staff will assess whether FOS should exercise its 

discretion to exclude the Dispute under paragraph 5.2. FOS may also assess whether 

a Dispute is within the TOR at later stages of the Dispute resolution process should 

further information become available that suggests the Dispute is not within the TOR. 

 

In complex matters, FOS may seek advice from relevant subject matter experts 

including supervisors, legal counsel or an Ombudsman. 

 

FOS also considers whether any information that could be supplied by any party to the 

Dispute might help FOS to assess whether FOS should exclude the Dispute under 

paragraph 5.2. If so, FOS will request the information. FOS will explain any request 

for further information and the reasons for it. 

 

If FOS requests a party to supply further information, the party should provide the 

information within the timeframe specified by FOS. The response need not be 

elaborate or expressed in technical language. If any aspect of the request requires 

clarification, the party should, as soon as possible, ask FOS to clarify the request. 

 

If FOS decides it should exercise its discretion to exclude a Dispute, FOS will give 

written advice of the decision and the reasons for it to the Applicant and any other 

relevant party to the Dispute. 
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An unsuccessful Applicant has the right to object to FOSôs decision not to deal with 

the Dispute. This right is explained in paragraph 5.3 and the guidelines to that 

paragraph.  

How FSP can request FOS to exercise its discretion and exclude Dispute 

An FSP may ask FOS to exercise its discretion and exclude a Dispute. 

 

If an FSP wishes FOS to exclude a Dispute under paragraph 5.2, the FSP should send 

FOS a written request for the exclusion that: 

¶ explains why the FSP considers FOS should exclude the Dispute; and 

¶ includes any information the FSP can supply to help FOS decide whether it 

should exclude the Dispute. 

Paragraphs 5.2a) to e) 

More appropriate place to deal with Dispute (5.2a)) 

In some cases, a court, a tribunal, another dispute resolution scheme, or the Privacy 

Commissioner may be a more appropriate place than FOS to deal with a Dispute. 

 

For example, if the only way to determine the issues raised by the Dispute would be 

for a third party to give evidence subject to cross examination, then a court may be a 

better forum to deal with the Dispute. This may be the case where issues of fact or 

credibility cannot be determined by assessing the weight of the available information 

without testing it in court. However, in most cases, the assessment of fact can be made 

by FOS.  

Privacy 

FOS considers some Disputes involving privacy. However, it may be more appropriate 

for the Privacy Commissioner to deal with a privacy Dispute, for example, where the 

Dispute is not related directly to the provision of a Financial Service. 

Applicant not a ñretail clientò (5.2b)) 

ñRetail clientò is defined in sections 761G and 761GA of the Corporations Act 2001 

and in the Corporations Regulations. These definitions have been amended from time 

to time ï most recently on 28 June 2007. When FOS considers whether a person is a 

ñretail clientò, it applies the definition that was in force at the time of the relevant events. 

 

If an Applicant was not a retail client, FOS will decide whether it should consider the 

Dispute, after taking into account the purposes of the FOS scheme and any other 

relevant considerations. Relevant considerations include: 

¶ whether the Financial Service is regulated by the Corporations Act 2001; and 

¶ whether the Applicant could cost effectively recover their claim in a court. 

 

Where an FSP asserts FOS should not deal with a Dispute because the Applicant is 

not a retail client, the FSP should: 
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¶ provide information to show the Applicant is not a retail client; and 

¶ explain why it would not be appropriate for FOS to deal with the Dispute.  

Dispute about FSPôs practice or policy (5.2c)) 

FOS can exclude a Dispute relating to an FSPôs practice or policy that does not involve 

any allegation of: 

¶ Maladministration (which is defined in paragraph 20.1); or 

¶ inappropriate application of the practice or policy. 

 

A Dispute will not be excluded if the alleged conduct of the FSP would be: 

¶ contrary to law; or  

¶ contrary to good industry practice; or  

¶ in breach of the FSPôs contractual obligations to the Applicant,  

whether or not that conduct was consistent with the FSPôs practice or policy. 

 

Disputes that may be excluded include Disputes about banking service issues such 

as: 

¶ cheque clearance times; 

¶ difficulties in cashing bank cheques;  

¶ down time when ATMs are being serviced; and 

¶ branch closures. 

Dispute frivolous, vexatious or lacking in substance (5.2d)) 

FOS is obliged, under its TOR, to deal with Disputes on their merits. FOS will not lightly 

exclude a Dispute on the basis it is frivolous, vexatious or lacking in substance. 

However, FOS has an obligation under paragraph 1.2 to resolve Disputes in a 

cooperative, efficient, timely and fair manner. If a Dispute is frivolous, vexatious or 

lacking in substance, it is in the interests of all parties for FOS to identify this early, to 

save the parties the time and trouble of going through processes to resolve a Dispute 

that must be dismissed. 

 

Courts have considered the meaning of the terms ñfrivolousò, ñvexatiousò and ñlacking 

in substanceò. Helpful points from court decisions are summarised below. FOS takes 

these points into account when considering the application of paragraph 5.2d). 

Frivolous or vexatious 

 

¶ ñFrivolousò may mean ñinsupportable at lawò, ñdisclosing no cause of actionò or 

ñgroundlessò. 

¶ Bringing an action is only ñvexatiousò if done with a particular motive, such as a 

malicious motive. 

¶ An action is ñfrivolous or vexatiousò if: 

Á it is ñso obviously untenable that it cannot possibly succeedò; 

Á it is ñmanifestly groundlessò;  
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Á it is ñso manifestly faulty that it does not admit of argumentò;  

Á ñuseless expenseò would be involved in allowing the action to proceed; or  

Á the action ñdiscloses a case which the court is satisfied cannot succeedò. 

Lacking in substance 

 

The test for ñlacking in substanceò has a lower threshold than the test for ñfrivolous or 

vexatiousò. 

 

ñLacking in substanceò has been said to mean: 

¶ in relation to a claim, ña claim which presents no more than a remote possibility 

of merit and which does no more than hint at a just claimò; 

¶ in relation to a complaint, where ñthe complainant has no arguable case which 

should be allowed to be resolved at a full hearingò; and 

¶ in relation to a case, a case depending on ñan untenable position of law or factò. 

 

If on the available information, FOS can conclude a Dispute is frivolous, vexatious or 

lacking in substance, FOS may exclude the Dispute even if the Applicant argues 

further enquiries through FOS might elicit further information in support of the claim.  

Applicant commences legal proceedings after Dispute lodged (5.2e)) 

FOS will generally exclude a Dispute if the Applicant commences legal proceedings 

after the Dispute is lodged. Exceptional situations, in which FOS may consider a 

Dispute in these circumstances, are where: 

¶ the proceedings commenced by the Applicant have been discontinued; or 

¶ the relevant statute of limitation period will shortly expire and the Applicant 

undertakes in writing not to take any further steps in the proceedings while FOS 

is dealing with the Dispute.  

Dispute has been settled 

FOS will generally exclude a Dispute if it has been settled.  This is because, at law, 

any liability of the FSP is normally discharged by a settlement.  A Dispute has been 

settled where: 

¶ the claim made in the Dispute has been made previously; 

¶ the FSP made an offer in full and final settlement of the claim; and 

¶ the Applicant accepted that offer. 

 

FOS may consider a Dispute, even though it has been settled, in exceptional 

circumstances where there is a compelling reason for the Dispute to be reviewed.  

Examples of circumstances that may be considered exceptional include where: 

¶ the settlement was of a Dispute before FOS or another EDR scheme, but the 

terms of settlement went beyond the scope of the Dispute;  

¶ setting aside a settlement is warranted because it is harsh, oppressive or 

unconscionable; 
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¶ through misleading or deceptive conduct, an FSP induced an Applicant to agree 

to the terms of a settlement; or 

¶ an Applicant agreed to the terms of a settlement under duress. 

 

There may be ñduressò as referred to above if the FSP puts the Applicant under 

illegitimate pressure.  It may be legitimate, for example, for the FSP to inform the 

Applicant of steps that the FSP intends to take (and the law and the TOR permit the 

FSP to take) if the Applicant does not accept a settlement offer, such as: 

¶ commencing or continuing with legal proceedings; or 

¶ exercising rights under a contract.  

 

Whether circumstances are exceptional will be assessed on a case by case basis.  If 

an Applicant becomes dissatisfied with a settlement after agreeing to its terms, but 

has no other issue concerning the settlement to raise, exceptional circumstances will 

not exist and FOS will exclude the Applicantôs Dispute. 

Paragraph 5.3: Process for exclusion of Disputes 

 

 

5.3 Process for exclusion of Disputes 

a) Where a Dispute is lodged with FOS and: 

(i)  FOS considers that these Terms of Reference exclude the Dispute; 

or 

(ii)  FOS decides to exercise a discretion under these Terms of 

Reference to exclude the Dispute, 

FOS will advise the Applicant (and any other parties that are involved in and have 

been informed about the Dispute) and provide reasons for this assessment. 

b) If, within the timeframe provided by FOS, the Applicant objects to an 

assessment made by FOS in accordance with paragraph a), FOS will 

review the matter if FOS is satisfied that the Applicantôs objection may 

have substance. If so:  

(i)  FOS will inform the other parties involved in the Dispute; 

(ii) all parties will be given an opportunity to provide submissions;  

(iii) all parties will be provided with copies of each otherôs submissions; 

and 

(iv)  FOS will review the matter and provide the parties with FOSôs final 

decision referred to as a Jurisdictional Decision ï this will set out the 

reasons for the decision. 
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The guidelines to paragraph 5.3 address these issues: 

¶ When do the requirements in paragraph 5.3 apply? 

¶ How does FOS advise an Applicant of an assessment? 

¶ How can an Applicant object to an assessment?  

¶ How does FOS decide whether an objection may have substance?  

¶ How does FOS conduct a review? 

When paragraph 5.3 applies 

Paragraph 5.3 sets out the process that has to be followed where FOS decides: 

¶ the TOR exclude a Dispute (under paragraph 4.1, 4.2, 4.3, 5.1 or 6.2); or 

¶ to exercise its discretion under paragraph 5.2 to exclude a Dispute.  

 

These decisions are referred to as ñassessmentsò in paragraph 5.3. 

How FOS advises Applicant of assessment 

If FOS makes an assessment, FOS provides the Applicant with: 

¶ advice of the assessment;  

¶ the reasons for the assessment; and 

¶ statements explaining: 

o the Applicant could object to the assessment and the time allowed to 

make an objection, 

o the steps the Applicant would need to take to object to the assessment, 

o if these steps need clarification, the Applicant should, as soon as 

possible, ask FOS to clarify them, and 

o if an objection is made within the time limit, FOS will conduct a review if 

it is satisfied the objection may have substance.  

How Applicant can object to assessment 

After receiving an assessment, an Applicant will be given a specified time within which 

to object to the assessment. The standard timeframe will be: 

¶ Where the FSP obtained a court judgment that covers the subject matter of the 

Dispute, and the judgment was obtained before the Dispute was lodged with 

FOS: 7 days. 

¶ Where the reason FOS cannot consider the Dispute is clear and straightforward 

and further information is unlikely to alter the assessment: 14 days. Examples of 

a clear and straightforward reason FOS cannot consider the Dispute include 

where: 

o the FSP is not responsible for the conduct that the Dispute is about; 

o the amount of the claim is clearly more than $500,000; 

o the Dispute is about a general insurance product that FOS cannot 

consider under paragraph 4.3; 

o the Applicant carries out a business and is not a Small Business;   
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o the Dispute was lodged more than two years after the Applicant received 

the FSPôs IDR Response, and the Applicant has not given any reason 

why they could not have lodged the Dispute earlier;  

o the subject matter of the Dispute is the same as a previous FOS Dispute 

brought by the same Applicant against the same FSP, and the Applicant 

has not raised any new facts or provided any new information. 

¶ In all other cases: 30 days 

 

The time limit for an objection could be extended. Extensions are provided for in 

paragraph 7.5 and explained in the guideline to that paragraph. 

 

To object to an assessment, an Applicant must contact FOS by email, letter or 

telephone within the time limit to: 

¶ state they object to the assessment; 

¶ explain the reason for the objection; and 

¶ provide information and raise arguments to support the objection. 

How FOS decides whether objection may have substance 

An objection will normally be referred to the FOS staff member who made the original 

assessment, who will decide whether or not they should reconsider their assessment 

in the light of the information provided with the objection. 

 

If FOS is persuaded to reconsider and change the original assessment, it will advise 

the parties of its current assessment. 

 

If FOS is not persuaded to reconsider and change the original assessment, FOS will 

only refer the issue to an Ombudsman or an Adjudicator for a Jurisdictional Decision 

if satisfied the objection may have substance. FOS decides whether it is satisfied an 

objection may have substance by considering a range of factors including whether the 

Applicant has: 

¶ provided new and relevant information; 

¶ identified an error in FOSôs assessment; or 

¶ raised a new and relevant argument. 

 

If FOS is satisfied the objection may have substance: 

¶ FOS informs the parties of its decision and that the assessment will be reviewed; 

¶ the parties are given an opportunity to make submissions and receive copies of 

each otherôs submissions and documents; and 

¶ An Ombudsman or an Adjudicator reviews the matter and provides the parties 

with a Jurisdictional Decision, with reasons for it. The Jurisdictional Decision 

once made is final. 
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How FOS conducts review 

A reviewed decision about an assessment is a ñJurisdictional Decisionò, which is 

defined in paragraph 20.1. This decision may only be made by an Ombudsman or an 

Adjudicator.  

 

In a Jurisdictional Decision, an Ombudsman or an Adjudicator takes into account 

material including: 

¶ information or submissions considered during FOSôs assessment; 

¶ the assessment and the reasons for it; 

¶ the objection and any material provided to support it; and 

¶ any submission made under paragraph 5.3b). 

 

Before commencing a review, an Ombudsman or an Adjudicator considers whether 

any other material might assist in the review. If so, the Ombudsman or Adjudicator will 

ask for the material and, if it is obtained, take it into account in the review. 

 

An Ombudsman or an Adjudicator may be involved in discussions with staff about 

jurisdiction questions raised by a particular Dispute. Where appropriate in these 

circumstances FOS will allocate any later Jurisdictional Decision for that Dispute to 

another Ombudsman or Adjudicator. 
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Section 6:  

Application process 
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Paragraph 6.1: Lodging of Disputes 

6.1 Lodging of Disputes 

a) A party to a Dispute may lodge the Dispute with FOS by referring the 

Dispute to FOS for resolution. 

b) FOS may assist Applicants with this process. 

c) A Financial Services Provider that lodges a Dispute with FOS must have 

obtained the Applicantôs prior consent. 

d) Where an Applicant is represented or assisted by an agent who may 

receive any remuneration for this service, FOS may in its discretion 

decline to accept the Dispute if: 

(i) the agent is engaging in inappropriate conduct which is not in the 

best interest of the Applicant, or 

(ii) the Dispute is not accompanied by information required by FOS. 

 

 

The guidelines to paragraph 6.1 address these issues: 

¶ How is a Dispute lodged? 

¶ What is meant by ñregistrationò and the FSPôs opportunity for internal dispute 

resolution? 

¶ What assistance with lodgement does FOS provide? 

¶ Can Applicants use representatives?  

¶ What happens if FOS is not given information about representatives? 

How Dispute is lodged 

A Dispute is treated as being ñlodgedò with FOS when it is first referred to FOS for 

resolution. A Dispute may be referred to FOS: 

¶ by submitting an Online Dispute Form, available on the FOS website 

www.fos.org.au;  

¶ by email; 

¶ in writing, using the Dispute Form that an Applicant can download from the FOS 

website, or by email, fax or letter; or 

¶ by telephone.   

 

To help FOS to deal with a Dispute, the party lodging the Dispute should provide the 

following information at the time of lodgment or as soon as possible after lodgment: 

¶ name and contact details of prospective Applicant; 

¶ if the prospective Applicant is being represented or assisted by anyone who will 

or may receive remuneration for their services, details of that person and the fact 

http://www.fos.org.au/
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that they will or may receive remuneration for their services, along with any 

additional information about the representative FOS requests; 

¶ key issues; 

¶ outcome sought; 

¶ if available, FSPôs name, relevant details of the Financial Service (for example a 

policy or account number); and  

¶ the date of any complaint made to the FSP. 

 

If an FSP wants to lodge a Dispute itself, it must first obtain the Applicantôs written 

consent to lodgment and provide a copy of this to FOS at the time of lodgment. 

Use of representatives 

While the FOS process is intended to be user-friendly enough that it can be used by 

most people without help, or with the assistance FOS is able to provide, FOS does not 

forbid the use of representatives. FOS recognises the value of good representation, 

particularly where an Applicant is vulnerable or requires assistance (e.g. language 

difficulties, mental disabilities, social and economic barriers). In particular, FOS 

acknowledges the value of the assistance provided to such Applicants by financial 

counsellors, community legal centres and legal aid services.  

 

However, if an Applicant pays someone to help or represent them, this will normally 

be at their own cost (see the guideline to paragraph 9.4 for more detail). 

 

There is evidence that some representatives inappropriately utilise external dispute 

resolution services. This damages the integrity of the FOS process, and is not in the 

best interests of the Applicant. 

 

If a representative uses FOS, the representative should be willing to co-operate with 

FOSôs dispute resolution process, including providing documentation relevant to the 

Dispute at time of lodgement. FOS provides guidance to parties detailing the 

information and documentation which we require to consider Disputes, including useful 

resources available on our website.  

 

For this reason, FOS believes a fee-charging representative, even more than most 

representatives, should be familiar with the information and documentation which will 

be required to support their clientôs Dispute, and should ensure it is provided at the 

time the Dispute is lodged. 

 

For example, if a representative disputes a credit listing on behalf of their client, FOS 

will require the representative to provide documentation, which is relevant to the 

Dispute at time of lodgement. This may include a copy of their clientôs credit file, a 

completed FOS agent authority, clear reasons why the default listing is being disputed 

and documentation to support the reasons provided.  The documentation may include 
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evidence to show that the Applicant notified their FSP of a change of address, 

evidence that the Applicant notified their FSP of their financial difficulty, or evidence to 

show that repayments were made to clear a past due amount before the credit listing 

was recorded.   

 

Alternatively, if a representative is seeking consideration for their clientôs financial 

difficulty, FOS will require the representative to provide documentation which is 

relevant to the Dispute at time of lodgement. This may include a completed statement 

of financial position, a completed FOS agent authority, reasons for their clientôs 

financial difficulty, an outline of how their clientôs circumstances will change (if they 

have not already done so) and a summary of the assistance being requested of the 

FSP. The representative should also be willing to facilitate timely negotiations between 

their client and the FSP.  

 

FOS can require an Applicant to stop using the services of a representative if FOS is 

satisfied that the representativeôs involvement is not in the best interests of the 

Applicant or is inconsistent with the cooperative, efficient, timely and fair resolution of 

the Dispute ï for example, where the representative has a conflict of interest or where 

their conduct goes beyond advocacy on the merits and obstructs the fair resolution of 

a Dispute by agreement or on its merits. 

 

If the Applicant insists on using the representative, then FOS may refuse to consider 

the Dispute further. 

Information about representatives 

Some paid dispute agents may be encouraging Applicants to conceal their 

involvement to avoid this very outcome. This is unacceptable.  

 

If an Applicant fails to provide information requested by FOS about any assistance or 

representation they are receiving, FOS may refuse to consider the Dispute further. If 

FOS considers the paid dispute agent encouraged an Applicant to withhold information 

from FOS, FOS may refuse to consider not only that Dispute but any other Dispute 

where the agent acts as the Applicantôs representative.  

 ñRegistrationò and FSPôs opportunity for internal dispute resolution  

When an Applicant lodges a Dispute, FOS will normally give the FSP the opportunity 

to resolve the Dispute internally before FOS commences considering the Dispute. This 

opportunity, the time periods allowed and FOSôs ability to extend or reduce these time 

periods are explained in paragraphs 6.3 and 6.4 and the guidelines to those 

paragraphs. 

 

When a Dispute is lodged, FOS first ñregistersò the Dispute and forwards the details 

to the FSP with a request that the FSP either try to resolve the Dispute directly with 

the Applicant, or provide its response to the Dispute. The effect of registration is to 
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suspend any FOS action on the Dispute until the period allowed for IDR or direct 

resolution with an Applicant has expired. 

Assistance from FOS 

FOS explains the Dispute lodgment process on its website and in printed brochures 

that are available to anyone making a request. The FOS staff that handle telephone 

enquiries are trained to explain how Disputes can be lodged. 

 

FOS prefers Applicants to lodge Disputes in writing but if the need arises, FOS can 

help Applicants who are only able to lodge by telephone. 

 

Although FOS is impartial and does not act as an advocate for any party, FOS can 

provide help to Applicants to ensure the following: 

¶ Applicants understand whether they are eligible to lodge a Dispute with FOS; 

¶ Applicants understand what is meant by ñlodgementò, ñregistrationò and IDR;  

¶ Applicants know what documents and information to provide to FOS to support 

their application; 

¶ the Dispute process flows smoothly and in a timely way; and 

¶ parties are able to put their case to FOS. 

 

FOS can also provide specific assistance with any part of the FOS process to 

Applicants with special requirements who may be disadvantaged if they do not receive 

that assistance. For example, FOS can arrange to register Disputes in languages other 

than English and arrange for them to be translated at no cost to the Applicant (see 

also the guidelines to paragraph 7.2). 

 

FOS can also refer disadvantaged Applicants to community legal centres, legal aid 

offices, financial counsellors or other services for assistance after they have lodged 

their Dispute.  
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Paragraph 6.2: Time limits 

6.2 Time limits 

a) Where a Dispute relates to a variation of a Credit Contract as a result of 

financial hardship, an unjust transaction or unconscionable interest and 

other charges under the National Credit Code, FOS will not consider the 

Dispute unless it is lodged with FOS before the later of the following time 

limits:  

(i) within two years of the date when the Credit Contract is rescinded, 

discharged or otherwise comes to an end; or  

(ii) where, prior to lodging the Dispute with FOS, the Applicant received 

an IDR Response in relation to the Dispute from the Financial 

Services Provider ï within 2 years of the date of that IDR Response.  

b) In all other situations, FOS will not consider a Dispute unless the Dispute 

is lodged with FOS before the earlier of the following time limits: 

(i) within six years of the date when the Applicant first became aware 

(or should reasonably have become aware) that they suffered the 

loss; and 

(ii) where, prior to lodging the Dispute with FOS, the Applicant received 

an IDR Response in relation to the Dispute from the Financial 

Services Provider ï within 2 years of the date of that IDR Response. 

However, FOS may still consider a Dispute lodged after either of these time limits if 

FOS considers that exceptional circumstances apply. 

The guidelines to paragraph 6.2 address the following issues: 

¶ What are the time limits for lodging a Dispute? 

¶ What are the exceptions to the time limits? 

¶ How does FOS assess when an Applicant ñshould reasonably have become 

awareò of the loss? 

¶ What is an IDR Response? 

Time limits for lodging Disputes 

There are two different time limits for lodging Disputes: 

¶ a limit that applies to a Dispute relating to a variation of a Credit Contract as a 

result of financial hardship, an unjust transaction or unconscionable interest and 

other charges under the National Credit Code (the special credit time limit); and 

¶ a limit that applies to all other Disputes (the general time limit). 
 

Where the general time limit applies to a Dispute, FOS will consider the Dispute if it is 

ñlodgedò (as explained in the guideline to paragraph 6.1) before the earlier of: 
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¶ 6 years after the date when the Applicant first became aware, or ñshould 

reasonably have become awareò they suffered the loss; and 

¶ if the Applicant received an IDR Response (as defined in paragraph 20.1) from 

the FSP, 2 years after the date of that response. 

 

The special credit time limit applies to a Dispute about a variation of a contract 

regulated under the National Credit Code (which is a Credit Contract as defined in 

paragraph 20.1) that relates to financial hardship, unconscionable interest and other 

charges or an unjust transaction, including maladministration in lending. Such a 

Dispute may be lodged if the contract is still on foot or came to an end within the last 

2 years, even if the Applicant became aware, or should reasonably have become 

aware, more than 6 years earlier that they had suffered the loss. 

Exceptions to time limits 

Paragraph 6.2 allows FOS to consider a Dispute lodged after a time limit if FOS 

considers that there are exceptional circumstances that warrant an extension of time. 

This will be assessed on a case by case basis. FOS will not decide that exceptional 

circumstances apply merely because the time allowed for lodgement has expired and 

the Applicant is disadvantaged by being unable to use the FOS process.  

 

Paragraph 4.4 also provides an exception to the time limits which is explained in the 

guidelines to that paragraph. 

Awareness of loss 

To work out the date when the Applicant ñshould reasonably have become awareò they 

suffered the loss, FOS considers when a reasonable person, in the Applicantôs 

particular circumstances, should have become aware that they suffered the loss. This 

may require FOS to consider what the Applicant was aware of and what additional 

inquiries it would have been reasonable for the Applicant to make. For example, if an 

Applicant received information in a document but did not read it carefully, when 

determining when they should reasonably have become aware they suffered the loss, 

FOS may take into account: 

¶ the format of the document; 

¶ how complex the document was; 

¶ how long the Applicant had to read it; and 

¶ whether the Applicant had any warnings or recommendations from the FSP, for 

instance about the need to obtain independent legal advice in relation to the 

document. 

IDR Response 

When calculating the time limit for lodging a Dispute, one important issue is whether the 

Applicant received an IDR Response as defined by the TOR.  
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An IDR Response must be a written response from the FSP addressed to the Applicant 

stating the following: 

¶ the FSPôs IDR (internal dispute resolution) process has concluded; 

¶ the FSPôs final decision about the complaint has been made; 

¶ what the FSPôs final decision is, with the word ñfinalò given prominence;  

¶ the Applicant has the right to take the complaint to FOS; 

¶ the time limits that apply if the Applicant wishes to take the complaint to FOS; 

and 

¶ FOSôs contact details. 

FOSôs contact details are as follows: 

 

Financial Ombudsman Service 

GPO Box 3 

Melbourne VIC 3001 

 

Telephone: 1300 780808 

Fax:  (03) 9613 6399 

Web:   www.fos.org.au 

Email:  info@fos.org.au 

 

An FSP should: 

¶ ensure that an IDR Response is dated; 

¶ record when the Applicant was sent the IDR Response; and 

¶ keep a copy of the IDR Response. 

Paragraph 6.3: Opportunity for internal dispute resolution 

6.3 Opportunity for internal dispute resolution 

Subject to paragraph 6.4, where an Applicant lodges a Dispute with FOS, FOS will: 

a) refer the Dispute back to the Financial Services Provider; and  

b) set a timeframe for the Financial Services Provider to either resolve the 

Dispute or to provide an IDR Response.  

 

The guidelines to paragraph 6.3 address these issues: 

¶ What period is allowed for IDR?  

¶ How does FOS refer a Dispute to an FSP for IDR? 

¶ What happens when an Applicant raises new issues?  

General guidance on opportunity for IDR 

Applicants usually approach FOS in the following situations: 

¶ they have not yet sent their Dispute to an FSPôs IDR process; 

http://www.fos.org.au/
mailto:info@fos.org.au



























































































































































































































































